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SESSION OVERVIEW

Topics to address:

A. Refugees, migrants, immigrants … who are they?

B. Barriers to the removal or return of aliens: the principle of non-

refoulement

C. Migrant families, juveniles, and other particularly vulnerable persons, 

and

D. Concrete visions for expanding migrant rights



A. REFUGEES, MIGRANTS, IMMIGRANTS … WHO ARE THEY?

 “Are there forms of and reasons for involuntary migrations that people 
did not anticipate in the early 1950s?”

 Past persecution as grounds for protection

 US – UN interaction in refugee questions

 How to assess an applicant’s credibility?



CONVENTION RELATING TO THE STATUS OF REFUGEES, 189 U.N.T.S. 

137, ENTERED INTO FORCE APRIL 22, 1954, ARTICLE 1 A (2)

… [T]he term “refugee” shall apply to any person who … 
owing to wellfounded fear of being persecuted for reasons 
of race, religion, nationality, membership of a particular 
social group or political opinion, is outside the country of 
his nationality and is unable or, owing to such fear, is unwilling 
to avail himself of the protection of that country … .

Enacted in the US by section101(a)(42) of the Immigration and Nationality Act.



If an alien establishes that he has been persecuted in 

the past for one of the five reasons listed in the 

statute, he is eligible for a grant of asylum. The 

likelihood of present or future persecution then 

becomes relevant as to the exercise of discretion, and 

asylum may be denied as a matter of discretion if 

there is little likelihood of present persecution.

Board of Immigration Appeals, Matter of Chen, 20 I&N Dec.16, 18 

(BIA 1989)



A United Nations handbook relied on by the Ninth Circuit is not 

binding on the Attorney General, the BIA, or the United States courts.

INS v.  Aguirre-Aguirre, 526 U.S. 415, 427 (1999)

[T]he [UN] Handbook, to which the Court has looked for 

guidance in the past, states ... . Other states parties … likewise read 

the Convention's exception as limited to culpable conduct.  When we 

interpret treaties, we consider the interpretations of the courts of 

other nations, and we should do the same when Congress asks us to 

interpret a statute in light of a treaty's language.

Negusie v. Holder, 555 U.S. 511, 516–17 (2009) 

[Stevens, J., partly concurring and partly dissenting]



To preserve the fairness of the proceedings, we adopt the following three-part 

framework for Immigration Judges to use when relying on inter-proceeding 

similarities as part of an adverse credibility determination.  First, the 

Immigration Judge should give the applicant meaningful notice of the 

similarities that are considered to be significant.  Second, the Immigration 

Judge should give the applicant a reasonable opportunity to explain the 

similarities.  Finally, the Immigration Judge should consider the totality of 

the circumstances in making a credibility determination.  …  This 

framework will permit Immigration Judges to draw reasonable inferences of 

falsity from inter-proceeding similarities while establishing procedural 

safeguards to protect faultless applicants.

Board of Immigration Appeals, Matter of R K K, 26 I&N Dec. 658, 661 (BIA 

2015) 



B. BARRIERS TO THE REMOVAL OR RETURN OF ALIENS: THE PRINCIPLE OF

NON-REFOULEMENT

 Refugee law vs. human rights law

 Soering v. the United Kingdom

 Aliens at the border!?



(1) No Contracting State shall expel or return (" refouler ") a refugee
in any manner whatsoever to the frontiers of territories where his life 
or freedom would be threatened on account of his race, religion, 
nationality, membership of a particular social group or political opinion. 

(2) The benefit of the present provision may not, however, be claimed 
by a refugee whom there are reasonable grounds for regarding as a 
danger to the security of the country in which he is, or who, having 
been convicted by a final judgement of a particularly serious crime, 
constitutes a danger to the community of that country. 

CONVENTION RELATING TO THE STATUS OF REFUGEES, 189 

U.N.T.S. 150, ENTERED INTO FORCE APRIL 22, 1954, ARTICLE 33



UN Convention against torture and other cruel, inhuman or 

degrading treatment or punishment. December 10, 1984, 1465 

U.N.T.S. 112 (No. 24841)

Article 3

1. No State Party shall expel, return (refouler) or extradite a person to 

another State where there are substantial grounds for believing that he 

would be in danger of being subjected to torture.

2. For the purpose of determining whether there are such grounds, the 

competent authorities shall take into account all relevant considerations 

including, where applicable, the existence in the State concerned of a 

consistent pattern of gross, flagrant or mass violations of human rights. 



91. [T]he decision by a Contracting State to extradite a fugitive may give rise to an 

issue under Article 3 [prohibition of torture] … where substantial grounds have 

been shown for believing that the person concerned, if extradited, faces a real risk of 

being subjected to torture or to inhuman or degrading treatment or punishment in 

the requesting country. The establishment of such responsibility inevitably involves an 

assessment of conditions in the requesting country … . Nonetheless, there is 

no question of adjudicating on or establishing the responsibility of the receiving 

country … . In so far as any liability under the Convention is or may be incurred, it is 

liability incurred by the extraditing Contracting State by reason of its having taken 

action which has as a direct consequence the exposure of an individual to 

proscribed ill-treatment. 

EurCtHR, Soering v. the United Kingdom, judgment of July 7, 1989, 

161 Eur. Ct. H.R. (ser. A), (1989) 11 EHRR 439



… UNHCR is of the view that the purpose, intent and meaning of 

Article 33(1) of the 1951 Convention are unambiguous and 

establish an obligation not to return a refugee or asylum-seeker to 

a country where he or she would be risk of persecution or other 

serious harm, which applies wherever a State exercises 

jurisdiction, including at the frontier, on the high seas or on 

the territory of another State.

UNHCR, Advisory Opinion on the Extraterritorial Application of 

Non-Refoulement Obligations under the 1951 Convention relating 

to the Status of Refugees and its 1967 Protocol (January 26, 2007)



C. MIGRANT FAMILIES, JUVENILES, AND OTHER PARTICULARLY VULNERABLE 

PERSONS

 Primacy of the ‘best interests of the child’

 Grounds for and modalities of detention of migrant children



Article 3 

1. In all actions concerning children, whether undertaken by public 

or private social welfare institutions, courts of law, administrative 

authorities or legislative bodies, the best interests of the child 

shall be a primary consideration. 

UN Convention on the Rights of the Child, General Assembly 

resolution 44/25 (November 20, 1989), 1577 U.N.T.S. 3



The Settlement protects “all minors who are detained in the legal custody of 

the INS,” and generally requires Defendants Department of Homeland Security 

(“DHS”), U.S. Immigration and Customs Enforcement (“ICE”), U.S. Customs and 

Border Protection (“CBP”), and the Office of Refugee Resettlement of the U.S. 

Department of Health & Human Services (“ORR”) to minimize the 

detention of children and, thereby, the harm detention causes them. Id. ¶ 14. 

The Settlement further provides that for howsoever long Defendants keep 

children in immigration related custody, they must, except in exceptional 

circumstances, place those children in non-secure facilities holding a state 

license to care for dependent, as opposed to delinquent, minors. Id. ¶ 19

US District Court for the Central District of California, Flores v. Sessions, Case No. 

85-4544-DMG (AGRx), Notice of Motion and Motion to Enforce Settlement, 

November 2, 2018



[I]t is important to bear in mind that the child’s extreme vulnerability is 

the decisive factor and takes precedence over considerations relating 

to the status of illegal immigrant. … [A]dministrative detention centres

[may be considered] unsuited to the accommodation of families and to the 

needs of children, [in] the view that, in addition to the ill-adapted material 

conditions, the lack of privacy, stress, insecurity and hostile environment in such 

centres also had harmful consequences for minors, at odds with the international 

principles on the protection of children. … [T]he Court finds that the length of 

detention of the children, over a period of fifteen days, whilst not excessive per 

se, could be perceived by them as never-ending, bearing in mind that the facilities 

were ill-adapted to their accommodation and age.

EurCtHR, Popov v. France, judgment of January 19, 2012, paras. 91 et seq.



D. CONCRETE VISIONS FOR EXPANDING MIGRANT RIGHTS

7. That the right to due process of law must be recognized as one of the minimum guarantees 

that should be offered to any migrant, irrespective of his migratory status.  The broad scope of 

the preservation of due process encompasses all matters and all persons, without any 

discrimination.

8. That the migratory status of a person cannot constitute a justification to deprive him of the 

enjoyment and exercise of human rights, including those of a labor-related nature.  When 

assuming an employment relationship, the migrant acquires rights that must be recognized and 

ensured because he is an employee, irrespective of his regular or irregular status in the State 

where he is employed  These rights are a result of the employment relationship. 

I-ACtHR, Juridical Condition and Rights of Undocumented Migrants, 

advisory opinon OC-18/03, September 17, 2003


