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DISCLAIMER

The information provided in this presentation is for informational purposes only.  The opinions expressed 
in this presentation are solely those of the presenter  No attorney-client relationship is created or 
intended to be created by virtue of this presentation.  

Immigration law is complex and nuanced.  This presentation provides information in general terms.  
Please seek individualized guidance from a competent professional before taking any action.
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A NATION OF IMMIGRANTS

America represents something universal in the 
human spirit. I received a letter not long ago 
from a man who said, 'You can go to Japan to 
live, but you cannot become Japanese. You can 
go to France to live and not become a 
Frenchman. You can go to live in Germany or 
Turkey, and you won't become a German or a 
Turk.' But then he added, 'Anybody from any 
corner of the world can come to America to 
live and become an American.' 

- Ronald Reagan, 1988



BODY OF IMMIGRATION LAW

 U.S. Constitution

 Immigration & Nationality Act (INA)

 Code of Federal Regulations (C.F.R.)

 Policy Directives Issued By U.S. Department of Homeland Security (USCIS, CBP, ICE)

 Case Laws

 INA Amended By Nearly 90 Acts of Congress Since 1952

One of the most complicated laws in the US, only second to Tax Law



AGENCIES WITH JURISDICTION OVER U.S. IMMIGRATION

 Department of Homeland Security (DHS)
 U.S. Citizenship & Immigration Services (USCIS)

 Customs and Border Protection (CBP)

 Immigration and Customs Enforcement (ICE)

 U.S. Department of Labor (DOL)
 Jurisdiction over labor and wage aspects of immigration

a) Labor certification for employer-sponsored green 
card applications

b) Temporary work visa programs where labor-market test OR competitive wages required 

 U.S. Department of State (DOS)
 U.S. Embassies and Consulates



AGENCIES WITH JURISDICTION OVER U.S. IMMIGRATION

 U.S. Department of Justice (DOJ)
 Attorney General appoints Immigration Judges

 Executive Office for Immigration Review (EOIR) = Immigration Courts (52)
 Immigration Judges decide cases regarding legality of entering or remaining in the U.S.

 Decisions binding only on parties

 Board of Immigration Appeals (BIA)
 Hears appeals of EOIR decisions

 Administrative Appeals Office (AAO)
 Hears appeals of denials of USCIS decisions regarding requests for immigration benefits 

(work visas, permanent status benefits)



IMMIGRATION LAW IN THE NEW ERA 

 Enhancing Immigration Enforcement

 Cutting Back on Humanitarian Programs

 Increasing Vetting and Obstacles for Legal Immigration

 Prolonged Waiting Time

 Discretionary Visa Denials

 Travel Ban



TRAVEL BAN 3.0

 Iran: Entry as immigrants and nonimmigrants is suspended, except for those in valid student (F and M) or 
exchange visitor (J) status (although these individuals should be subject to enhanced screening and vetting).

 Libya and Yemen: Entry as immigrants and nonimmigrants in business and tourist status is suspended.

 Syria and North Korea: Entry as immigrants or nonimmigrants is suspended.

 Somalia: Entry as immigrants is suspended and decisions regarding entry as nonimmigrants will be subject to 
additional scrutiny.

 Venezuela: Entry in tourist or business visitor status is suspended for officials of certain government agencies 
involved in screening and vetting practices and their immediate family members. Nationals of Venezuela who hold 
visas should be subject to additional measures to ensure traveler information remains current.



TRAVEL BAN 3.0

There are exemptions and limitation. According to the Proclamation, the restrictions will not be applied to:

 Current lawful permanent residents (Green Card Holders)

 Current visa holders

 Dual nationals travelling on a passport from an unaffected country

 Those travelling on diplomatic or diplomatic-type visas

 Asylees

 Already-admitted refugees

 Individuals granted protection under the Convention Against Torture

 Individuals paroled or admitted to the U.S.
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VISITOR, STUDENT AND WORK VISAS

 B-1/B-2 Visitor for Business/Pleasure:  No employment

 F-1 Student: 

 M-1 Student:

 J-1 Exchange Visitor:

 Work Visas

 (E-1/E-2; H-1B; H-1A; H-2B; I; L-1; M-1; O-1; P-1; R-1; TN)



PARAMETERS OF H1B

 Employment is limited to the employer(s) who petition(s) for the applicant. May hold more than one H1B at same 
time. H1B may be part time.

 Employment is generally limited to six years with ALL employers (unless employment-based permanent residence 
begun by end of 5th year).

 Employment must be directly related to degree program—either  current program or any prior degree program.

 H1B’s are limited by strict fiscal year quotas. Federal  FY = 10/1 to 9/30 each year.

 The H1B beneficiary may have “dual intent”.



EMPLOYER’S OBLIGATIONS

 Must agree to employ beneficiary as set out in the petition.
 Must need the services of the employee: there must be a rational nexus between the size and nature 

of the employer and the job the applicant will do.

 Must agree to employ H1B only in geographic location(s) set out in labor condition application.

 Must agree to pay return transportation to country of nationality if H1B terminated before end of visa 
petition approval.

 Must agree to pay higher of actual or prevailing wage (“required wage”).
 Actual wage: wage paid to other similarly employed and similarly qualified workers at same worksite.
 Prevailing wage: weighted mean or median wages for similar positions in geographic area of employment.
 This means that a competitive wage must be offered.



EMPLOYER’S OBLIGATIONS

 Must be no strike or lockout (unionized jobs).

 Must notify other workers of terms of job.

 “Recruitment” : No actually recruitment required. Special qualities not required.  

 Two 10 day postings or letter to union are sufficient for notification and “recruitment.”

 Should agree to pay filing fees to USCIS and attorney’s fees. 

 Optional: sign a “one way” contract; employee has to repay legal fees if leaves before a certain date; but employer 
retains right to “employ at will”.



H-1B LIMITATIONS

 Cannot apply for H-1B if subject to the 2 year home residency 
 No self-employment or contract work
 Employer must demonstrate bona fide job: issue with small & new employers
 H-1B stay generally may not exceed 6 years
 Some extensions beyond 6 years possible 
 6 year clock rewinds if worker spends 1 year outside U.S.
 H-4 spouses may apply for Employment Authorization if:

 H-1B spouse is a beneficiary of an approved I-140 
or
 H-1B spouse has been granted a AC21 

(The American Competitiveness in the Twenty-First Century Act) Extension



ENHANCED SCRUTINY 

 Employer and employees are not “customers” of USCIS

 Social Media: If H-1B petition filed for the foreign worker lists the title as “Business Analyst”, then the foreign 
worker’s Linkedin profile probably shouldn’t say “Director” or “VP.” 

 USCIS and DOL adjudicators and investigators review various publicly available sources. They may associate 
discrepancies with fraud. 

 Do not change job title or changes in job duties or changes in worksite without rigorous consideration of 
whether an H-1B amendment is required. (Note – Title changes alone are generally not an issue and importantly, 
salary increases should generally be no issue).



USCIS SITE VISIT

 The U.S. Citizenship and Immigration Services (USCIS) continues efforts to ensure employers of H1B and/or L-1 
workers are compliant by visiting the worksites of selected foreign national workers. These site visits, which 
typically are carried out by Fraud Detection and National Security (FDNS) officers, generally are unannounced, 
meaning that H1B and L-1 employers and employees should be prepared for such potential visits, and have an idea 
of what to expect.

 Employer May Request Identification from FDNS Officer

 Inspector’s Observations on Employer’s Bona Fides and Operation

 Employer Questioned on Employee, Job Duties, and Other Details

 H1B or L-1 Worker Will Be Questioned

 Further Inquiry of Employer May Be Recommended



H1B ALTERNATIVES

 TN (Treaty NAFTA) for citizens of Canada and Mexico only. Occupations listed at 8 Code of 
Federal Regulations Sec. 214.6(c) mostly require a minimum of Bachelor’s degree, except Scientific 
Technician/Technologist. But business majors beware: “Management Consultant” is carefully 
scrutinized; generally must be independent contractor. TN given in three year increments; requires 
residence abroad (no dual intent).

 H1B1 visa for Chile, Singapore: very similar to normal H1B, except granted in one year increments, 
requires residence abroad (no dual intent).

 E 3 for Australian citizens; again very similar to H1B; two year increments; minimum Bachelor’s, 
dual intent ok; spouses may work.

 H-3 trainee. 2 years max; training must be for job abroad.
 J-1 trainee. 18 mo. max; looser than H 3, but requires foreign degree and one year work 

experience in field outside US.
 J-1 professor/researcher , K-12 teacher, camp counselor, summer work/travel, specialist, short term 

scholar, etc.
 O-1 person of extraordinary ability/achievement.



H1B ALTERNATIVES

 E 1/E 2: if your country of nationality has an trader/investor treaty with US, investment of as little as 50K in a job-
creating business can mean a visa for life, work permit for spouse.

 List of treaty countries: https://travel.state.gov/content/travel/en/us-visas/visa-information-
resources/fees/treaty.html

 L 1A/L 1B: if you were employed by a company abroad for at least a year before coming to the US, and they wish 
to employ you in US; work permit for spouse.

 R-1: possible if job offer has a significant religious component.

 B-1 business visitor: only possible if employed outside US, no remuneration in US except expenses, and 
product/service is made/rendered outside US. VERY LIMITED UTILITY.

https://travel.state.gov/content/travel/en/us-visas/visa-information-resources/fees/treaty.html


BUY AMERICAN AND HIRE AMERICAN EXECUTIVE ORDER



USCIS POLICIES AND REGULATIONS PROTECTING U.S. WORKERS

 Issued policy guidance (PDF, 80 KB) related to fees that certain H-1B petitioners must pay that ultimately help to train 
U.S. workers.

 Issued policy guidance (PDF, 97 KB) instructing officers to apply the same level of scrutiny to both initial and extension 
requests for certain employment-based visa programs, emphasizing that the burden of proof for an immigration benefit 
request lies with the petitioner.

 Issued policy guidance (PDF, 119 KB) related to petitions for H-1B workers who will work at third-party worksites.

 Issued policy guidance (PDF, 95 KB) clarifying that a proxy vote must be irrevocable to establish the requisite control of 
a company in an L-1 visa petition.

 Clarified calculation guidelines in a policy memorandum (PDF, 121 KB) for the L-1 one-year foreign employment 
requirement to ensure beneficiaries spend at least one year overseas.

 Finalized a rule making simple and smart changes to the H-1B cap selection process to increase the chances of selection 
for beneficiaries who have earned a master’s or higher degree from a U.S. institution of higher education.

https://www.uscis.gov/sites/default/files/USCIS/Laws/Memoranda/2017/2017-8-9-PM-602-0147-H-1BAffiliateSubsidiary.pdf
https://www.uscis.gov/sites/default/files/USCIS/Laws/Memoranda/2017/2017-10-23Rescission-of-Deference-PM6020151.pdf
https://www.uscis.gov/sites/default/files/USCIS/Laws/Memoranda/2018/2018-02-22-PM-602-0157-Contracts-and-Itineraries-Requirements-for-H-1B.pdf
https://www.uscis.gov/sites/default/files/USCIS/Laws/Memoranda/2017/2017-12-29-PM-602-0155-L-1-Qualifying-Relationships-and-Proxy-Votes.pdf
https://www.uscis.gov/news/alerts/uscis-clarifies-l-1-one-year-foreign-employment-requirement
https://www.uscis.gov/sites/default/files/USCIS/Laws/Memoranda/2018/2018-11-15-PM-602-0167-L-1-foreign-employment-requirement.pdf
https://www.uscis.gov/news/news-releases/dhs-announces-final-rule-a-more-effective-and-efficient-h-1b-visa-program


FRAUD DETECTION AND PREVENTION IN EMPLOYMENT-BASED 
VISA PROGRAMS

 Announced that USCIS and the Department of Justice signed a Memorandum of Understanding (PDF, 2.00 
MB) that expanded their collaboration to better detect and eliminate fraud, abuse and discrimination by 
employers bringing foreign workers to the United States.

 Created H-1B and H-2B fraud reporting tip lines and strengthened information sharing with the Departments of 
State, Labor, and Justice to streamline and improve new and existing processes in our immigration system.

 Enhanced our targeted site visit program to ensure that H-1B and L-1 employers and nonimmigrant workers 
comply with the terms of their approved petitions.

https://www.uscis.gov/news/news-releases/uscis-and-justice-department-formalize-partnership-protect-us-workers-discrimination-and-combat-fraud
https://www.uscis.gov/sites/default/files/USCIS/Resources/Reports/MOU_5.11.2018.pdf
https://www.uscis.gov/report-fraud
https://www.uscis.gov/about-us/directorates-and-program-offices/fraud-detection-and-national-security/administrative-site-visit-and-verification-program


E-VERIFY



H-1B RFE AND DENIALS

New data from USCIS reveals that 25% of H-
1B petitions were denied between 10/1/19 to 
12/31/19 up from 5% in 2015. Yet, no laws 
have changed. No regulations have changed. 
Back in 2015, only 22% of petitions received 
an RFE. Now, it is up to 60%. And, if you are 
one of the 60% that receive an RFE on your 
H-1B, you have a 40% chance of being denied, 
up from 17% in 2015.



H1B FILING 2019

 Total number of petitions up, 
signaling strong demand

 More petitions for advanced-degree 
holders selected

 201,011 overall H-1B cap filings; 
up from 190,098 last year. 

 52% of all H-1B cap cases were for 
candidates with US Master's 
degree (or higher); up from 50% 
last year. 

 63% of all H-1B cap lottery 
winners have a US Master's degree 
(or higher); up from 56% last year.



H1B FILING 2019



H- 1B CAP

 U.S. Citizenship and Immigration 
Services (USCIS) announced that 
it has once again received more 
than enough H-1B petitions 
within the first five business days 
of the fiscal year (FY) 2020 filing 
period to reach the annual cap of 
85,000 new H-1B visas. 201,011 
petitions were received, an 
increase from last year's total of 
190,098.



H-1B CAP EXEMPTIONS

 Employment by college or university

 Employment by non-profit organization affiliated with college or 
university

 Employment by non-profit research organization or a 
governmental research organization

 Employment by for-profit enterprise “at” university/college

 Part-time or full-time employment by university/college with 
subsequent concurrent employment by for-profit enterprise
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EMPLOYMENT BASED IMMIGRATION (GREEN CARD)

 First: Priority Workers: 28.6% of the worldwide employment-based preference level, plus any numbers not 
required for fourth and fifth preferences.

 Second: Members of the Professions Holding Advanced Degrees or Persons of Exceptional Ability: 28.6% of the 
worldwide employment-based preference level, plus any numbers not required by first preference. 

 Third: Skilled Workers, Professionals, and Other Workers: 28.6% of the worldwide level, plus any numbers not 
required by first and second preferences, not more than 10,000 of which to "*Other Workers".

 Fourth: Certain Special Immigrants: 7.1% of the worldwide level.

 Fifth: Employment Creation: 7.1% of the worldwide level, not less than 3,000 of which reserved for investors in 
a targeted rural or high-unemployment area, and 3,000 set aside for investors in regional centers by Sec. 610 of 
Pub. L. 102-395.



EMPLOYMENT BASED IMMIGRATION (GREEN CARD)

 Generally must have full time permanent job offer. Only National Interest Waiver, Person of Extraordinary Ability are self sponsored.
 First step is generally labor certification (LC). Exceptions: NIW, Extraordinary Ability, Outstanding Professor/Researcher, Persons of Exceptional Ability, 

Nurses, Physical Therapists.
 Labor certification for PR not the same as Labor Condition Application for H1B visa: hence employers’ confusion of the two.

.  Labor certification
 Employer advertises position to “test the labor market” 

 Several forms of advertisement required
 Employer files application through PERM system (online)
 DOL approves, denies, or audits
 Employer must pay attorney’s fees and ad costs.

2.  Employer files immigrant petition (I-140) with USCIS
3.  Employee files Adjustment of Status Application (I-485) with USCIS

 Must have current “priority date” on Visa Bulletin to file
 Some categories/countries backlogged, queues of several years

 If “current,” may file petition and application together (“concurrent filing”)
 Can apply for EAD and advance parole “travel document” with adjustment application

 Spouse and unmarried minor children can file AOS at same time.
4. During entire process employee must maintain valid nonimmigrant status.



AUGUST 2019 VISA BULLETIN



AUGUST 2019 VISA BULLETIN



EB-5



FAIRNESS FOR HIGH-SKILLED IMMIGRANTS ACT OF 2019
（H.R. 1044)

 Introduced in House (02/07/2019) 

 This bill increases the per-country cap on family-based immigrant visas from 7% of the total number of such visas 
available that year to 15%, and eliminates the 7% cap for employment-based immigrant visas. It also removes an 
offset that reduced the number of visas for individuals from China. 

 The bill also establishes transition rules for employment-based visas from FY2020-FY2022, by reserving a 
percentage of EB-2 (workers with advanced degrees or exceptional ability), EB-3 (skilled and other workers), and 
EB-5 (investors) visas for individuals not from the two countries with the largest number of recipients of such visas. 
Of the unreserved visas, not more than 85% shall be allotted to immigrants from any single country.

 Past investors from China: Under HR 1044, would receive visas approximately 3-5 years earlier than under current 
rules。
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“CHINA INITIATIVE”



“RED TERROR”



DR. WEN HO LEE



THE STATUTE: 18 U.S.C. § 1831

 Trade Secret Theft Elements:
 The defendant knowingly
 Steals, or without authorization appropriates, takes, carries away, or conceals, or by fraud, artifice or 

deception obtains a trade secret; or
 Without authorization copies, duplicates, sketches, draws, photographs, replicates, transmits, delivers, 

sends, mails, communicates or conveys a trade secret; or
 Receives, buys or possesses a trade secret knowing the same to have been stolen or appropriated or 

obtained or converted without authorization
 Or attempted or conspired to do so

 Intending or knowing that the offense will benefit any foreign government, foreign 
instrumentality or foreign agent



COMPARISON OF ECONOMIC ESPIONAGE WITH THEFT OF TRADE 
SECRETS

Economic Espionage: § 1831(a)

1. The defendant intended or knew his 
actions would benefit a foreign 
government, foreign instrumentality, 
or foreign agent

2. The defendant knowingly engaged in 
“misappropriation” conduct

3. For substantive counts, the 
[item/information] was, in fact, a 
trade secret

Trade Secret Theft: § 1832(a)

1. The defendant intended to convert a 
trade secret to the economic benefit
of anyone other than the owner

2. Same

3. Same 

4. The defendant intended, or knew, the 
offense would injure the owner of the 
trade secret 

5. The trade secret was related to a 
product or service used or intended 
for use in interstate or foreign 
commerce 

42



43

SECTION 1831 – KEY TERMS

 Foreign government (18 U.S.C. 951/28 C.F.R. 73.1)
 Any person or group of persons exercising sovereign de facto or 

de jure political jurisdiction over any country. Includes 
governments not formally recognized by the United States.

 Foreign instrumentality (18 U.S.C. 1839) 
 Any agency, bureau, ministry, component, institution, association, or 

any legal, commercial, or business organization, corporation, firm, 
or entity that is substantially owned, controlled, sponsored, 
commanded, managed, or dominated by a foreign government

 Foreign agent (18 U.S.C. 1839) 
 Any officer, employee, proxy, servant, delegate, or representative of 

a foreign government



CROSS-CULTURAL COMPETENCE

 Racial stereotype 

 Mis-communication

 Mis-interpretation



CROSS-CULTURAL COMPETENCE



IMMIGRATION LAW 

Kingsfield Law offers complete services in all areas of immigration law, with special emphasis on 
employment-based immigration.

In the past decade, our attorneys have filed and been approved on numerous immigration petitions on 
behalf of prominent foreign artists, academics, journalists, athletes, scientists, engineers and entrepreneurs. 
Most petitions with premium processing have been approved within 10 days of submission.

Our clients benefit from our international scholar-attorneys who have first-hand experience in 
immigration law: from customizing client portfolios to securing authoritative expert support letters, 
crafting interdisciplinary documents and
authoring persuasive petition letters.



EXTRAORDINARY ABILITY 

Our attorneys have distinguished academic credentials, senior leadership experience in international 
business operations, and impeccable track records in law practice.

Clients have relied on our services for legal and business solutions that help them minimize risks and 
maximize benefits. 

We look forward to working with you as your business advisors, strategic partners and legal counselors.

Other Practice Areas:

- Education Law

- Entertainment Law

- International Law



CONTACT INFORMATION 

Becky Fillinger, Senior Advisor

651-271-8044 (M)
952-858-7260 (O)

bfillinger@kingsfieldlawoffice.com

Chang Wang, Partner

651-271-6378 (M)
952-858-7260 (O)

changwang@kingsfieldlawoffice.com
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