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Introduction: The United Nations Human Rights Treaty System: 
Substance and Procedure 

The United Nations human rights implementation machinery today is multi-faceted and complex. 
Deriving its authority from the UN Charter,1 on the one hand, and the network of general and 
specialized treaties or UN ‘Bill of Rights’ – which in turn find their historical origin and moral 
justification in the Universal Declaration of Human Rights2 – the UN High Commissioner for 
Human Rights today manages a multitude of institutions, bodies, and individual office-holders that 
have indeed effectively ensured the mainstreaming of the human rights agenda into all UN 
operations, including Chapter VII international peace enforcement or the protection of world 
cultural heritage,3 to name a few. At the core of the Charter-based procedures is the Human Rights 
Council,4 today primarily but not exclusively operating the UPR (universal periodic reporting) 
procedure, which is essentially based on a peer assessment of state self-reporting on human rights 
compliance.5 The treaty-based procedures center around independent committees of experts, 
whose competency extends to (a) yet another process of state report reviews, (b) the development 
and adoption of general comments – authentic if not authoritative interpretations of treaty 
obligations that in turn contribute to the progressive development of standards and obligations, be 
it through future codification or customary international law – and, (c) the adjudication of 
individual complaints submitted by individuals, groups of individuals, and sometimes non-
governmental entities, such as business enterprises. 

While the Charter-based (UPR) process is universal and simply caused by UN membership, the 
treaty-based machineries require state ratification of the various treaties. Not all states have ratified 
all treaties, nor have all the ratifying states accepted independent monitoring by adjudication. All 
treaties require member states to submit periodic reports and allow the expert committees to 
evaluate, analyze, criticize, and recommend changes to state practices. Most treaties foresee the 
                                                           
1 United Nations, Charter of the United Nations, October 24, 1945, 1 UNTS XVI. 
2 Adopted on December 10, 1948, UN General Assembly resolution 217 A. 
3 Cf. Alexander H. E. Morawa and Gabriel Zalazar, The Inter-relationship of the World Heritage 
Convention and International Human Rights Law, in: Peter Bille Larsen (ed.), World Heritage and Human 
Rights 193-216 (New York, Routledge, 2018). 
4 Established by Resolution 60/251 adopted by the General Assembly on March 15, 2006. 
5 Resolution 60/251, 5 (e), establishes that the Council “[u]ndertake a universal periodic review, based on 
objective and reliable information, of the fulfilment by each State of its human rights obligations and 
commitments in a manner which ensures universality of coverage and equal treatment with respect to all 
States; the review shall be a cooperative mechanism, based on an interactive dialogue, with the full 
involvement of the country concerned and with consideration given to its capacity-building needs; such a 
mechanism shall complement and not duplicate the work of treaty bodies.” 



option of human rights litigation, be it state-vs-state or individual-vs-state. The details are specific 
to the various treaties, and surprisingly heterogenous. Suffice it so say that for the question at hand, 
the UN Covenant on Civil and Political Rights (CCPR)6 gives states the option to ratify the 
Covenant alone, or add the First Optional Protocol as a binding obligation, which empowers the 
Human Rights Committee – the independent expert body attached to the Covenant – to “receive 
and consider communications from individuals subject to its jurisdiction who claim to be victims 
of a violation by that State Party of any of the rights set forth in the Covenant.”7 The Optional 
Protocol is, in its entirety, a procedural treaty aiming to “further … achieve the purposes of the 
International Covenant on Civil and Political Rights.”8 

By contrast, Art. 26 of the Covenant is a substantive provision and provides: 

All persons are equal before the law and are entitled without any discrimination to the equal 
protection of the law. In this respect, the law shall prohibit any discrimination and 
guarantee to all persons equal and effective protection against discrimination on any 
ground such as race, colour, sex, language, religion, political or other opinion, national or 
social origin, property, birth or other status. 

The Human Rights Committee has interpreted that provision to mean that it “prohibits 
discrimination in law or in fact in any field regulated and protected by public authorities.”9 This 
will be explored in greater detail below. 

 

The Case at Hand 

In July 2018, Kingsfield Law Office together with the German law firm Dr. Selbmann & Bergert 
filed a communication with the Human Rights Committee on behalf of an Afghan national and 
resident of Germany who argues that his right to equal treatment under Art. 26 of the Covenant 
was violated.10 The Committee is considering the validity under international law of a German 
reservation to the Optional Protocol that seeks to restrict the scope of jurisdiction of the Committee 
in cases alleging breaches of Art. 26. This essay discusses the validity of that reservation and the 
broader implications of the case for the operation and interpretation of reservations in the context 
of human rights law. 

                                                           
6 Adopted by United Nations General Assembly resolution 2200 A (XXI) of December 16, 1966, 999 
U.N.T.S.171. 
7 Art. 1 of the First Optional Protocol to the CCPR. 
8 Preamble to the First Optional Protocol to the CCPR. 
9 Human Rights Committee, General Comment No. 18, adopted on November 10, 1989, HRI/GEN/1/Rev.9 
(Vol. I), at para. 12. See generally on the scope of the right to equality: Alexander H. E. Morawa, The 
Evolving Human Right to Equality, 1 European Yearbook of Minority Issues 157-205 (2001/2). 
10 Human Rights Committee, Communication No. 3232/2018, Mohammad Yousuf Osman v. Germany. 



 

The German Reservation to the Optional Protocol to the CCPR 

Germany ratified the Covenant in 1973 without any pertinent reservation. When it ratified the 
Optional Protocol in 1993, it added an oddly phrased reservation stating: 

The Federal Republic of Germany formulates a reservation concerning article 5 paragraph 
2 (a) to the effect that the competence of the Committee shall not apply to communications 

       …       c) by means of which a violation of article 26 of the [said Covenant] is 
reprimanded, if and insofar as the reprimanded violation refers to rights other than those 
guaranteed under the aforementioned Covenant.11 

Germany seemingly intended to modify the scope of the general prohibition of discrimination back 
to a limited one, namely one that only applies to other rights that the Covenant protects. The 
Human Rights Committee has dealt with this and potential other comparable reservations in three 
of its core competency areas, namely the adjudication of individual communications; the state 
reporting process, and the adoption of general comments. 

In G. E. v. Germany, decided in 2012,12 the Committee summarily dismissed the respondent state’s 
reliance on its reservation, thus in effect rendering it null and void. The majority of the 
Committee’s members apparently did not consider a detailed explanation necessary. Indeed, the 
Committee has already held in Rawle Kennedy v. Trinidad and Tobago and explained further in 
General Comment No. 2413 that neither reservations that exclude the competence of the Committee 
under the Optional Protocol with regard to any specific provision of the Covenant nor those that 
aim to exclude the right to petition for one particular group of complainants are compatible with 
the object and purpose of the First Additional Protocol.14 However, the absence of specific reasons 
in the decision in G. E. explaining why a majority of Committee members considered clause c) 
invalid is unsatisfactory. It is very well possible that they considered the invalidity to be so obvious 
as to not warrant a detailed explanation, and it further would seem possible if not likely that the 
majority found clause c) not to meet the minimum formal requirements of a reservation pursuant 
to art. 19 of the Vienna Convention on the Law of Treaties.15 Indeed, clause c) relates not to the 
First Optional Protocol, which the respondent state was “signing, ratifying, accepting, approving 
                                                           
11 ___________________. 
12 Communication No. 1789/2008, G. E. v. Germany, decision on the admissibility of March 26, 2012, 
CCPR/C/104/D/1789/2008. 
13 Human Rights Committee, General Comment No. 24: Issues Relating to Reservations Made upon 
Ratification or Accession to the Covenant or the Optional Protocols thereto, or in Relation to Declarations 
under Article 41 of the Covenant, dated November 4, 1994, CCPR/C/21/Rev.1/Add.6, para. 18 [hereinafter: 
‘General Comment No. 24’] 
14 Communication No. 845/1999, Rawle Kennedy v. Trinidad and Tobago, decision of December 2, 1999, 
CCPR/C/67D/845/1999, para. 6.7. 
15 Adopted on May 23, 1969, entered into force January 27, 1980, 1155 U.N.T.S. 331 [hereinafter: ‘VCLT’]. 



or acceding to”16 on August 25, 1993, but to a different, albeit related treaty, namely the Covenant, 
and specifically art. 26 thereof, which the respondent state had ratified on December 17, 1973 – 
that is, some twenty years earlier – and without any pertinent reservation. 

Thus, one may conclude that the Committee was very much correct when, in G. E., it found clause 
c) to be null and void without further reasoning.17 A reference to General Comment No. 24, para. 
13, and possibly the decision in Rawle Kennedy,18 would have sufficed as a reasoned explanation. 
Several Committee members went on record, however, stating that they “would have postpone[d] 
analysis of the more difficult question of the permissibility of the reservation until a 
communication is presented that genuinely requires it.”19 The communication presented by 
Kingsfield and its partner law firm to the Committee thus provides the Committee with an 
opportunity to explain in greater detail why clause c) is null and void. One should note that the 
implications are broader and relate to the validity of reservations to multi-tiered human rights 
treaties in general, as will be discussed later. 

 

The Review of Reservations by International Human Rights Tribunals in General 

The Committee established in General Comment No. 2420 that “[i]t necessarily falls to the 
Committee to determine whether a specific reservation is compatible with the object and purpose 
of the Covenant” as well as all other requirements and provisions of public international law, in 
particular those pertaining to a reservation’s formal validity. The Committee added: 

In order to know the scope of its duty to examine a State's compliance under article 40 or 
a communication under the first Optional Protocol, the Committee has necessarily to take 
a view on the compatibility of a reservation with the object and purpose of the Covenant 
and with general international law. Because of the special character of a human rights 
treaty, the compatibility of a reservation with the object and purpose of the Covenant must 
be established objectively, by reference to legal principles, and the Committee is 
particularly well placed to perform this task.21 

                                                           
16 VCLT, art. 19, first sentence. 
17 Cf. International Law Commission, Guide to Practice on Reservations to Treaties, adopted at the sixty-
third session, 2011 Report of the International Law Commission to the UN General Assembly, vol. II, Part 
Two, guideline 4.5.1 [hereinafter ‘ILC Guide to Practice on Reservations to Treaties’], stating that “[a] 
reservation that does not meet the conditions of formal validity and permissibility … is null and void, and 
therefore devoid of any legal effect” [emphasis added]. 
18 CCPR/C/67D/845/1999, at paras. 6.6 and 6.7. 
19 Concurring opinion of member Gerald L. Neuman, joined by members Michael O’Flaherty, Sir Nigel 
Rodley and Yuji Iwasawa. G. E., at p. 8. See also individual opinion of member Fabían Omar Salvioli, 
ibid., at pp. 9 et seq. 
20 General Comment No. 24, para. 18. 
21 Ibid. 



Since the judgment of the International Court of Justice (ICJ) in Reservations to the Convention 
on the Prevention and Punishment of the Crime of Genocide,22 it is beyond dispute that 
international courts, tribunals, and other quasi-judicial organs established by treaty and entrusted 
with the supervision of said treaty are competent to decide on the validity of a reservation or 
interpretative declaration both within their contentious and advisory jurisdiction. The ILC Guide 
to Practice on Reservations to Treaties, in guideline 3.2, stipulates with respect to bodies such as 
the Committee: “The following may assess, within their respective competences, the permissibility 
of reservations to a treaty formulated by a State or an international organization: … (c) treaty 
monitoring bodies.” Guideline 3.2.1., para. 1, states further that “[a] treaty monitoring body may, 
for the purpose of discharging the functions entrusted to it, assess the permissibility of reservations 
formulated by a State or an international organization.” 

The scope of review of reservations and interpretative declarations by international tribunals in 
general extends to the formal requirements of a reservation;23 its temporal scope and effect;24 the 
question whether a limitation, irrespective of the terminology used by the state party, qualifies as 
a ‘reservation’ or a ‘interpretative declaration’,25 and any other matter pertaining to the legal 
interpretation and application of a reservation. The latter includes the principle that “[t]he object 
and purpose of the [treaty] … limit … the freedom of making reservations,” enunciated by the ICJ 
in the Reservations to the Convention on Genocide Case.26 

Unlike the ICJ and other tribunals under general public international law, international human 
rights bodies are “exclusively limited to direct supervisory functions in respect of a law-making 
treaty,” such as the Covenant.27 Human rights treaties are not international treaties of the classic 
kind. Rather, such “treaties, and the Covenant specifically, are not a web of inter-State exchanges 
of mutual obligations. They concern the endowment of individuals with rights. The principle of 
inter-State reciprocity has no place … .”28 Human rights treaties “comprise[…] more than mere 
reciprocal engagements between Contracting States. [They create], over and above a network of 
mutual, bilateral undertakings, objective obligations which … benefit from a ‘collective 

                                                           
22 Judgment of May 28, 1951, 1951 I.C.J. 15, affirmed by General Assembly resolution G.A. Res. 598(VI), 
U.N. GAOR, 6th Sess., 360th plen. mtg. at 84, U.N. Doc. A/L.37 (1952). 
23 Cf. ILC Guide to Practice on Reservations to Treaties, guideline 4.5.1: “conditions of formal validity.” 
24 Cf. ECtHR, Fischer v. Austria, judgment of April 26, 1995, Series A, No. 312, para. 41; Dacosta Silva 
v. Spain, judgment of November 2, 2006, Reports 2006-XIII, at paras. 37 and 38. 
25 General Comment No. 24, at para. 1, stating that the work of the Committee may “require a determination 
as to whether a unilateral statement is a reservation or an interpretative declaration and a determination of 
its acceptability and effects;” cf. ECtHR, Belilos v. Switzerland, judgment of April 29, 1988, Series A, No. 
132, paras. 40 et seq., culminating in para. 50. 
26 1951 I.C.J. Reports, at p. 24. 
27 ECtHR, Loizidou v. Turkey (Preliminary Objections), judgment of March 23, 1995, Series A, No. 310, 
para. 84. 
28 Human Rights Committee, General Comment No. 24, at para. 17. 



enforcement’.”29 Similarly, the Inter-American Court of Human Rights has held that ‘[t]he 
instruments consenting to the optional clause concerning recognition of the Court’s binding 
jurisdiction … presuppose that the States submitting them accept the Court’s right to settle any 
controversy relative to its jurisdiction.”30 

Consequently, human rights tribunals have ruled consistently that invalid reservations must be 
disregarded altogether and the treaty provision concerned “will be operative for the reserving party 
without benefit of the reservation.”31 

 

The Formal Invalidity of Clause c) 

Any reservation to a treaty provision “must be made at the moment the [treaty] is signed or 
ratified.”32 Accordingly, a purported ‘reservation’ made under the first Optional Protocol “when 
it has not previously been made in respect of the same rights under the Covenant, does not affect 
the State's duty to comply with its substantive obligation.”33 The Inter-American Court of Human 
Rights has enunciated the underlying principle with abundant clarity: An international mechanism 
for the implementation of human rights cannot … 

be subordinated to any restrictions that the respondent State might add to the terms of its 
recognition of the Court’s binding jurisdiction, as that would adversely affect the efficacy 
of the mechanism and could obstruct its future development.34 

Clause c) was submitted by Germany to the depositary of the First Optional Protocol upon 
ratification of that treaty, but not upon ratification of the Covenant, some 20 years earlier. A 
member of the Committee already pointed out in G. E.: “A careful reading of the reservation leads 

                                                           
29 ECtHR, Ireland v. the United Kingdom, judgment of January 18, 1978, Series A, No. 25, para. 239; see 
also ECommHR, Alparslan Temeltasch v. Switzerland, report of March 5, 1983, 26 Decisions & Reports 
228, para. 65 [holding that the “very system of the Convention confers on it the competence to consider 
whether, in a specific case, a reservation or an interpretative declaration has been made in accordance with 
the Convention”]. 
30 I-ACtHR, Ivcher-Bronstein v. Peru, judgment of September 24, 1999, Series C, No. 54, para. 34. 
31 General Comment No. 24, at para. 20; see also ECtHR, Weber v. Switzerland, judgment of May 22, 1990, 
Series A, No. 177, para. 38; I-ACtHR, The Effect of Reservations on the Entry into Force of the American 
Convention on Human Rights (Arts. 74 and 75), advisory opinion OC-2/82 of September 24, 1982, Series 
A, No. 2, para. 16 [holding that the American Convention enters into force for a State which ratifies or 
adheres to it with or without a reservation, and thus irrespective of whether a reservation will be ruled 
admissible or inadmissible, on the date of the deposit of its instrument of ratification or adherence]; I-
ACtHR, Hilaire v. Trinidad and Tobago (Preliminary Objections), judgment of September 1, 2001, Series 
C, No. 80, para. 98, and Benjamin et al. v Trinidad and Tobago (Preliminary Objections), judgment of 
September 1, 2001, Series C, No. 81, para. 89. 
32 ECtHR, Appl. No. 56422/09, Schädler-Eberle v. Liechtenstein, judgment of July 18, 2013, at para. 60. 
33 Human Rights Committee, General Comment No. 24, at para. 13. 
34 I-ACtHR, Ivcher-Bronstein v. Peru, at para. 35. 



one to conclude that it refers in fact not only to the competence of the Committee but also to the 
actual content of article 26, which it aims to circumscribe.”35 One may, in fact, conclude that clause 
c) aims exclusively at entering a ‘reservation’ to art. 26 of the Covenant through the impermissible 
vehicle of compelling the Committee to interpret art. 26 as meaning nothing more than art. 2 of 
the Covenant, namely “to respect and to ensure to all individuals within its territory and subject to 
its jurisdiction the rights recognized in the present Covenant, without distinction of any kind, such 
as race, colour, sex, language, religion, political or other opinion, national or social origin, 
property, birth or other status.” This, the Committee has clarified, is untrue: 

While article 2 limits the scope of the rights to be protected against discrimination to those 
provided for in the Covenant, article 26 does not specify such limitations. That is to say, 
article 26 provides that all persons are equal before the law and are entitled to equal 
protection of the law without discrimination, and that the law shall guarantee to all persons 
equal and effective protection against discrimination on any of the enumerated grounds. In 
the view of the Committee, article 26 does not merely duplicate the guarantee already 
provided for in article 2 but provides in itself an autonomous right. It prohibits 
discrimination in law or in fact in any field regulated and protected by public authorities. 
Article 26 is therefore concerned with the obligations imposed on States parties in regard 
to their legislation and the application thereof. Thus, when legislation is adopted by a State 
party, it must comply with the requirement of article 26 that its content should not be 
discriminatory. In other words, the application of the principle of non-discrimination 
contained in article 26 is not limited to those rights which are provided for in the 
Covenant.36  

The Human Rights Committee held on other occasions that “when … legislation is adopted in the 
exercise of a State's sovereign power, then such legislation must comply with article 26 of the 
Covenant”37 and “that under articles 2 and 26 of the Covenant the State party is under an obligation 
to ensure that all individuals within its territory and subject to its jurisdiction are free from 
discrimination, and consequently the courts of States parties are under an obligation to protect 
individuals against discrimination, whether this occurs within the public sphere or among private 
parties in the quasi-public sector … .”38 Art. 26 CCPR permits only one exception to equality, 
namely: “a differentiation based on reasonable and objective criteria does not amount to prohibited 

                                                           
35 Communication No. 1789/2008, G. E. v. Germany, individual opinion of member Fabían Omar Salvioli, 
at p. 10, para. 12. 
36 Human Rights Committee, General Comment No. 18, adopted on November 10, 1989, HRI/GEN/1/Rev.9 
(Vol. I), at para. 12. 
37 Communication No. 182/1984, Zwaan-de Vries v. the Netherlands, views adopted on April 9, 1987, 
CCPR/C/29/D/182/1984, para. 12.4, and Communication No. 172/1984, S.W.M. Broeks v. the Netherlands, 
views adopted on April 9, 1987, CCPR/C/29/D/172/1984, para. 12.4. 
38 Communication No. 608/1995, Franz Nahlik v. Austria, decision of July 22, 1996, 
CCPR/C/57/D/608/1995, at para. 8.2. 



discrimination within the meaning of article 26.”39 The aim of such a differentiation must be shown 
by the respondent state “to achieve a purpose which is legitimate under the Covenant.”40 

One must conclude, therefore, that public international law in general, and human right law in 
particular, does not allow a contracting state to opt out of certain pre-existing legal obligations by 
means of ratification of a supplemental treaty that merely adds an implementation procedure to a 
set of substantive obligations by adding a limiting clause aimed at the principal treaty. 

 

The Invalidity of Clause c) Pursuant to the Object and Purpose 

of the Covenant and First Optional Protocol 

 

Clause c) runs afoul of the object and purpose of the First Optional Protocol to the Covenant 

“Even though, unlike some other human rights treaties, the Covenant does not incorporate a 
specific reference to the object and purpose test, that test governs the matter of interpretation and 
acceptability of reservations. … The object and purpose of the Covenant is to create legally binding 
standards for human rights by defining certain civil and political rights and placing them in a 
framework of obligations which are legally binding for those States which ratify; and to provide 
an efficacious supervisory machinery for the obligations undertaken.”41 “[A] reservation aimed at 
excluding the competence of the Committee under the Optional Protocol with regard to certain 
provisions of the Covenant could not be considered to meet this test.”42 The relevant parts of 
General Comment No. 24 read as follows: 

The issue arises as to whether reservations are permissible under the first Optional Protocol 
and, if so, whether any such reservation might be contrary to the object and purpose of the 
Covenant or of the first Optional Protocol itself. It is clear that the first Optional Protocol 
is itself an international treaty, distinct from the Covenant but closely related to it. Its object 
and purpose is to recognize the competence of the Committee to receive and consider 
communications from individuals who claim to be victims of a violation by a State party 
of any of the rights in the Covenant. States accept the substantive rights of individuals by 

                                                           
39 Communication No. 182/1984, Zwaan-de Vries v. the Netherlands, at para. 13; cf. Communication No. 
1306/2004, Erlingur Sveinn Haraldsson and Örn Snævar Sveinsson v. Iceland, views adopted on October 
24, 2007, CCPR/C/91/D/1306/2004, para. 10.4 
40 Communications Nos. 1637/2007, 1757/2008 and 1765/2008, Néstor Julio Canessa Albareda et al. v. 
Uruguay, views adopted on October 24, 2011, CCPR/C/103/D/1637/2007, 1757 & 1765/2008, para. 9.2; 
cf. Communications Nos. 1565/2007, Gonçalves et al. v. Portugal, views adopted on March 18, 2010, 
CCPR/C/98/D/1565/2007, para. 7.4, and 983/2001, Love et al. v. Australia, views adopted on March 25, 
2003, CCPR/C/77/D/983/2001, para. 8.2. 
41 General Comment No. 24, at paras. 6 and 7. 
42 Rawle Kennedy v. Trinidad and Tobago, at para. 6.6. 



reference to the Covenant, and not the first Optional Protocol. The function of the first 
Optional Protocol is to allow claims in respect of those rights to be tested before the 
Committee. Accordingly, a reservation to an obligation of a State to respect and ensure a 
right contained in the Covenant, made under the first Optional Protocol when it has not 
previously been made in respect of the same rights under the Covenant, does not affect the 
State’s duty to comply with its substantive obligation. A reservation cannot be made to the 
Covenant through the vehicle of the Optional Protocol, but such a reservation would 
operate to ensure that the State’s compliance with that obligation may not be tested by the 
Committee under the first Optional Protocol. And because the object and purpose of the 
first Optional Protocol is to allow the rights obligatory for a State under the Covenant to 
be tested before the Committee, a reservation that seeks to preclude this would be contrary 
to the object and purpose of the first Optional Protocol, even if not of the Covenant. A 
reservation to a substantive obligation made for the first time under the first Optional 
Protocol would seem to reflect an intention by the State concerned to prevent the 
Committee from expressing its views relating to a particular article of the Covenant in an 
individual case.43 

In Rawle Kennedy, the Committee made it clear that both reservations that exclude the competence 
of the Committee under the Optional Protocol with regard to any specific provision of the 
Covenant and those that rather seek to exclude the right to petition for one particular group of 
complainants are incompatible with the object and purpose of the First Additional Protocol to the 
Covenant.44 The consequence is that the Committee is not precluded from considering any 
communication falling within these categories under the Optional Protocol.45 

 

Clause c) furthermore runs afoul of the object and purpose of Art. 26 of the Covenant 

The Human Rights Committee has outlined in quite precise terms what type of reservations trigger 
an alarm and thus heightened scrutiny during review: 

Of particular concern are widely formulated reservations which essentially render 
ineffective all Covenant rights which would require any change in national law to ensure 
compliance with Covenant obligations. No real international rights or obligations have thus 
been accepted. … Reservations may thus not be general, but must refer to a particular 
provision of the Covenant and indicate in precise terms its scope in relation thereto. When 
considering the compatibility of possible reservations with the object and purpose of the 
Covenant, States should also take into consideration the overall effect of a group of 

                                                           
43 General Comment No. 24, at para. 13. 
44 Rawle Kennedy v. Trinidad and Tobago, at para. 6.7. 
45 Cf. Ibid. 



reservations, as well as the effect of each reservation on the integrity of the Covenant, 
which remains an essential consideration.46 

This is specifically true for clause c), which relegates the protection against discrimination to a 
status prior to the Universal Declaration of Human Rights, which stipulates in art. 7: “All are equal 
before the law and are entitled without any discrimination to equal protection of the law. All are 
entitled to equal protection against any discrimination in violation of this Declaration and against 
any incitement to such discrimination.” The Council of Europe has stated when adopting 
Additional Protocol No. 12 to the European Convention on Human Rights:47 

The general principle of equality and non-discrimination is a fundamental element of 
international human rights law. It has been recognised as such in Article 7 of the Universal 
Declaration of Human Rights, Article 26 of the International Covenant on Civil and 
Political Rights and in similar provisions in other international human rights instruments. 
The relevant provision in the European Convention on Human Rights (ECHR) in this 
respect is Article 14. However, the protection provided by Article 14 of the Convention 
with regard to equality and non-discrimination is limited in comparison with those 
provisions of other international instruments. The principal reason for this is the fact that 
Article 14, unlike those provisions in other instruments, does not contain an independent 
prohibition of discrimination, that is, it prohibits discrimination only with regard to the 
‘enjoyment of the rights and freedoms’ set forth in the Convention.48 

Thus, clause c) “attempts to oblige the Committee to interpret the article, which touches on a 
fundamental tenet of international human rights law (nothing less than the principles of equal 
protection of the law and nondiscrimination) in a manner that is restrictive and contrary to the 
Committee’s understanding.”49  

The Committee has repeatedly considered clause c) in the state reporting process pertaining to the 
respondent state, and has held consistently: 

The Committee regrets that Germany maintains its reservations, in particular … those made 
when the Optional Protocol was ratified by the State party which partially limits the 
competence of the Committee with respect to article 26 of the Covenant. The State party 
should consider withdrawing its reservations.50 

                                                           
46 General Comment No. 24, at paras. 12 and 19. 
47 Adopted on November 4, 2000, E.T.S. No. 177. 
48 Council of Europe, Explanatory Report to Protocol No. 12, at para. 1. 
49 Communication No. 1789/2008, G. E. v. Germany, individual opinion of member Fabían Omar Salvioli, 
at pp. 10-11, para. 13. 
50 Concluding observations on the fifth periodic report of Germany, adopted by the Committee March 30, 
2004, CCPR/CO/80/DEU, at para. 10. 



Or: 

The Committee is concerned about the State party’s reservation to article 5, paragraph 2 
(a) of the Optional Protocol to the Covenant which restricts the Committee’s competence 
with regard to article 26 of the Covenant and which the State party has ratified without any 
reservation (art. 2).  The State party should give further consideration to withdrawing its 
reservations, in particular those to … 5, paragraph 2(a) of the Optional Protocol to the 
Covenant.51 

The (lack of a) discourse between the Committee and the respondent state on clause c) reinforces 
the gravity of the concerns as to its validity: 

With regard to the reservation under which the State party did not recognize the 
Committee’s jurisdiction to consider communications claiming a violation of article 26 of 
the Covenant, that seemed to contradict the State party’s acceptance of the obligations 
stemming from the article and might not be valid.52 

The summary transcript of the meeting with the German delegation in October 2012 does not 
record any reply to that inquiry. Germany has not provided any reasoned explanation as to why 
the repeated compelling requests by the Committee to revoke clause c) were not heeded but has 
refused, up to now, to withdraw clause c) despite the Committee’s concerns.53 The Committee has 
again asked the government in 2018 to report “on processes in place to implement the 
recommendations contained in the Committee’s previous concluding observations 
(CCPR/C/DEU/CO/6).”54 Germany has, on the other hand, embraced the legal obligation to give 
effect to equality and non-discrimination as an independent human right by signing Protocol No. 
12 to the European Convention on Human Rights on November 4, 2000, and by accepting as 
binding supranational law the Charter of Fundamental Rights of the European Union,55 which 
states in article 20 (Equality before the law) that “[e]veryone is equal before the law,” and in article 
21 (1) (Non-discrimination) that ‘[a]ny discrimination based on any ground such as sex, race, 
colour, ethnic or social origin, genetic features, language, religion or belief, political or any other 
opinion, membership of a national minority, property, birth, disability, age or sexual orientation 
shall be prohibited.” 

                                                           
51 Concluding observations on the sixth periodic report of Germany, adopted by the Committee at its 106th 
session, CCPR/C/DEU/CO/6, November 12, 2012, at para. 5. 
52 Statement of Committee member Mr. Neuman, Summary record of the 2930th meeting, held at the Palais 
Wilson, Geneva, on Thursday, October 18, 2012, at 3 p.m., CCPR/C/SR.2930, dated February 22, 2013, 
para. 13. 
53 See Replies of Germany to the list of issues, CCPR/C/DEU/Q/6/Add.1, dated October 12, 2012, at paras. 
8-9. 
54 List of issues prior to submission of the seventh periodic report of Germany, dated August 13, 2018, 
CCPR/C/DEU/QPR/7, at para. 1. 
55 Official Journal of the European Union 2012/C 326/02, dated October 26, 2012. 



Concluding Observations 

It must be concluded that clause c) contradicts Germany’s acceptance of the obligations stemming 
from article 26 of the Covenant and is irreconcilable with the object and purpose of that provision 
as well as the First Optional Protocol to the Covenant. This renders the reservation invalid and 
‘null and void.’ An invalid purported ‘reservation’ “will generally be severable, in the sense that 
the Covenant will be operative for the reserving party without benefit of the reservation.”56 Clause 
c) is severable from the ratification of the First Optional Protocol to the Covenant as a whole and 
from clauses a) and b) of the 1993 ‘reservation.’57 This means that Germany is bound by both 
article 26 of the Covenant and the procedural rules of the Protocol without the benefit of any 
limitations claimed in the reservation. 

General Comment No. 24 of the Human Rights Committee is a milestone in human rights practice 
in that it clarifies the inherent limits that human rights treaties impose on contracting states in 
exercising their prerogative under general public international law to attach reservations and 
declarations to their ratifications. While Germany’s clause c) is particularly blunt and atypical – 
also since it can easily be recognized for what it is, namely an ex post facto attempt at reversing 
international practice expanding equality and non-discrimination that is indeed universal – it still 
represents state action that happens frequently. 

The Committee has powers only with respect to those states that have ratified the Covenant and, 
as regards the adjudication of individual complaints, only those that have also ratified the First 
Optional Protocol. Germany was not legally obligated to accept the Committee’s jurisdiction to 
receive and consider individual communications. When it ratified the Protocol, however, Germany 
most certainly subjected itself to the jurisdiction and competence of the Committee to review the 
validity of reservations, and to expunge those that run counter to the object and purpose of human 
rights law. 

Clause c) is easily identifiable as one that is indeed formally invalid and cannot be reconciled with 
the object and purpose of the Covenant, or human rights law in general. The Human Rights 
Committee’s decision on this question will surely add to and further clarify the legal framework 
regarding the obligations of member states with respect to reservations. 

 

                                                           
56 General Comment No. 24, at para. 18. 
57 Cf. ECtHR, Loizidou v. Turkey (Preliminary Objections), at paras. 90 et seq., and in particular para. 97. 


